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Applications for 
Second Draw 

Loans through 
the Paycheck 

Protection Program 
are due by March 
31. The Economic 

Aid Act expands 
the meaning of 

“eligible expense” 
and simplifies the 

loan forgiveness 
process for certain 

borrowers. Thus 
far, the program 

appears to be 
working as intended. 

However, the 
leasing industry 

must monitor the 
now reauthorized 

program and 
advocate for 

changes that benefit 
the industry.

Round Two: Reauthorization of the Paycheck 
Protection Program 

By Christine H. Price 

On December 27, 2020, H.R. 133, 
the Consolidated Appropriations 
Act, 2021 (CAA 2021) was signed 
into law. CAA 2021 not only 
provides an omnibus spending bill 
for the 2021 fiscal year but it also 
contains provisions for economic 
aid to businesses facing continuing 
financial hardships caused by the 
ongoing COVID-19 pandemic. 

Among other things, Title III 
(the Economic Aid to Hard-Hit 
Small Businesses, Nonprofits, 
and Venues Act) of the CAA 
2021 (the Economic Aid Act) 
reauthorizes the Coronavirus Aid, 
Relief, and Economic Security 
Act, as amended by H.R. 266, 
the Paycheck Protection Program 
and Health Care Enhancement 
Act, and H.R. 7010, the Paycheck 
Protection Program Flexibility Act 
of 2020 (together with guidance 
issued by the U.S. Small Business 
Administration [SBA] and the U.S. 
Treasury, collectively, the CARES 

Act) in the amount of $284.45 
billion. 

These funds are not only available 
to new borrowers under the 
Paycheck Protection Program (the 
PPP) but they are also available, 
subject to satisfaction of certain 
conditions, to existing PPP 
borrowers as Second Draw Loans, 
through the application deadline of 
March 31, 2021. 

In addition, the Economic Aid Act 
also expands what is deemed to be 
an eligible expense under the PPP 
and simplifies the loan forgiveness 
process for certain borrowers. 

NEW PPP BORROWERS
Small business concerns that did 
not take advantage of the loans 
made available pursuant to the 
PPP under the Cares Act last year 
may do so now pursuant to the 
Economic Aid Act. Beginning on 
January 11, 2021, these borrowers 
are able to apply for a PPP loan 
subject to compliance with the 
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terms and conditions, including, 
without limitation, the eligibility 
requirements of the Cares Act. 

The loan amount is determined 
pursuant to the criteria set forth in 
the Economic Aid Act (see below), 
with the maximum loan amount 
remaining at $10 million. 

Those seeking a PPP loan for the 
first time should be mindful of 
the permitted uses of the loan 
proceeds (as modified by the 
Economic Aid Act) as well as 
guidance released during the 
duration of the initial PPP loan 
program and thereafter, including, 
without limitation, the FAQs. A 
copy of the FAQs can be found 
here. 

SECOND DRAW LOANS
Beginning on January 13, 2021, 
certain small business concerns 
can apply for a Second Draw 
Loan pursuant to Section 311 
of the Economic Aid Act, which 
temporarily adds the “Paycheck 
Protection Program Second Draw 
Loans” to the SBA 7(a) Loan 
program. (This is according to the 
PPP interim final rule, or IFR.)

To be eligible for a Second Draw 
Loan, the borrower must satisfy the 
following conditions:

1. the borrower must have received 
an initial PPP loan pursuant to 
the Cares Act (the First Draw 
Loan),

2. the borrower must have 
completely utilized the proceeds 

of its First Draw Loan for eligible 
expenses or will completely 
utilize the proceeds of its First 
Draw Loan for eligible expenses 
on or prior to disbursement of 
the Second Draw Loan,

3. the borrower must have 300 or 
fewer employees,1

4. the borrower must have 
experienced revenue reduction 
of 25% or greater in 2020 
relative to 2019,2 

5. the borrower must not have 
permanently closed its business, 
and

6. the borrower must not have 
previously received a Second 
Draw Loan.

The same affiliation rules from a 
First Draw Loan apply, except that 
the Economic Aid Act provides for 
certain waivers and/or exemptions 
for eligible news organizations 
and religious organizations3 and 
lowers the maximum number of 
employees as set forth above. 

Furthermore, if a business was 
not eligible to receive a First Draw 
Loan, it is not eligible for a Second 
Draw Loan. This includes, for 
example, businesses that received 
disbursements of a First Draw Loan 
but were later determined to be 
ineligible. 

The Economic Aid Act also amends 
the list of ineligible businesses by 
adding the following categories of 
businesses:
• “a business concern or entity 

primarily engaged in political 
activities or lobbying activities, 

The same 
affiliation rules 

from a First Draw 
Loan apply, except 
that the Economic 

Aid Act provides 
for certain 

waivers and/
or exemptions 

for eligible news 
organizations 
and religious 

organizations.
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A notable difference 
is that the maximum 

loan amount for a 
Second Draw Loan 

is now limited to the 
lesser of 2.5 months 

of the borrower’s 
average monthly 

payroll costs or $2 
million.

including any entity that is 
organized for research or for 
engaging in advocacy in areas 
such as public policy or political 
strategy or that describes itself 
as a think tank in any public 
documents;

• certain entities organized 
under the laws of the People’s 
Republic of China or the Special 
Administrative Region of Hong 
Kong, or with other specified ties 
to the People’s Republic of China 
or the Special Administrative 
Region of Hong Kong;

• any person required to submit 
a registration statement under 
section 2 of the Foreign Agents 
Registration Act of 1938 (22 
U.S.C. 612);

• a person or entity that receives 
a grant for shuttered venue 
operators under section 324 of 
the Economic Aid Act;

• entities in which the President, 
the Vice President, the head of 
an Executive department, or 
a Member of Congress, or the 
spouse of such person owns, 
controls, or holds at least 20 
percent of any class of equity; or

• a publicly traded company, 
defined as an issuer, the 
securities of which are listed 
on an exchange registered as 
a national securities exchange 
under section 6 of the Securities 
Exchange Act of 1934 (15 U.S.C. 
78f).” See the IFR, pages 11 to 
12. 

Second Draw Loans are generally 
subject to the same loan terms 

contained in the Cares Act, such as 
the following:       

• Collateral is not required. 

• Personal guarantees are not 
required.

• The interest rate is 1%. 

• The Second Draw Loan term is 
five years.

• At least 60% of the proceeds 
must be used toward payroll 
costs as defined in the Cares Act. 

A notable difference is that the 
maximum loan amount for a 
Second Draw Loan is now limited 
to the lesser of 2.5 months of 
the borrower’s average monthly 
payroll costs or $2 million.4 The 
methodology for determining 
a borrower’s monthly average 
payroll costs has also changed. The 
Economic Aid Act provides that for 
a Second Draw Loan, it is “either 
the twelve-month period prior to 
when the loan is made or calendar 
year 2019.” See the IFR, page 13.5 

In addition, the covered period will 
now be not less than eight weeks 
and not more than twenty-four 
weeks measured from the date that 
the Second Draw Loan is disbursed 
to the borrower. 

EXPANSION OF ELIGIBLE 
USES OF PPP PROCEEDS
In addition to the eligible uses 
permitted pursuant to the CARES 
Act, the Economic Aid Act expands 
eligible uses for both First Draw 
Loans and Second Draw Loans, to 
include:
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• Covered operations expenses: 
Payment of “any business 
software or cloud computing 
services that facilitates business 
operations, product or service 
delivery, the processing, 
payment, or tracking of payroll 
expenses, human resources, 
sales and billing functions, 
or accounting or tracking of 
supplies, inventory, records and 
expenses.” See CAA 2021, page 
2046.

• Covered property damage costs: 
Costs attributed to “property 
damage and vandalism or looting 
due to public disturbances that 
occurred during 2020 that were 
not covered by insurance or 
other compensation.” See CAA 
2021, page 2046.

• Covered supplier costs: 
Expenditures made by a business 
to a supplier for goods that are 
“essential to the operations of 
the entity at the time at which 
the expenditure is made; and 
is made pursuant to a contract, 
order, or purchase order (i) in 
effect at any time before the 
covered period with respect to 
the applicable covered loan; or 
(ii) with respect to perishable 
goods, in effect before or at any 
time during the covered period 
with respect to the applicable 
covered loan.” See CAA 2021, 
pages 2046-2047.

• Covered worker protection 
expenditures: “Operating 
or a capital expenditure to 
facilitate the adaptation of the 
business activities of an entity 

to comply with requirements 
established or guidance issued 
by the Department of Health 
and Human Services, the Centers 
for Disease Control, or the 
Occupational Safety and Health 
Administration, or any equivalent 
requirements established or 
guidance issued by a State or 
local government, during the 
period beginning March 1, 2020, 
and ending the date on which the 
national emergency declared by 
the President under the National 
Emergencies Act … with respect 
to the Coronavirus Disease 2019 
(COVID-19) expires related to the 
standards for sanitation, social 
distancing, or any other worker 
or customer safety requirement 
related to COVID-19.” See CAA 
2021, pages 2047–2048. 

• Certain group insurance 
payment: Payments made for 
group life, disability, vision, and 
dental insurance benefits. See 
CAA 2021, page 2061.

These expansions of the eligible 
uses of PPP proceeds are likely a 
result of the efforts of borrowers, 
trade industries, and other 
professionals to expand the 
parameters of the PPP so that it 
can do the greatest good for PPP 
borrowers and the economy. 

We saw how these efforts resulted 
in beneficial changes to the first 
round of the PPP, when the loan 
forgiveness applications clarified 
that eligible rent and lease 
payments included payments not 
only for real property but also 

These expansions 
of the eligible uses 

of PPP proceeds 
are likely a result 

of the efforts of 
borrowers, trade 

industries, and 
other professionals 

to expand the 
parameters of the 
PPP so that it can 

do the greatest 
good for PPP 

borrowers and the 
economy. 
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for personal property, such as 
equipment lease payments.

SECOND DRAW LOAN 
APPLICATION PROCESS
The application process for a 
Second Draw Loan remains basically 
the same as for a First Draw Loan, 
with this provision: If the borrower 
applies for the Second Draw Loan 
with the same lender from which 
it obtained its First Draw Loan, and 
the borrower used its 2019 figures 
to determine both the amounts of 
its First Draw Loan and its Second 
Draw Loan, then the borrower 
will not have to submit additional 
documentation of its payroll costs 
unless requested by lender for a 
good-faith review. 

In addition, for loans that are 
greater than $150,000, at the 
time of application the borrower 
must submit documentation 
that demonstrates the required 
25% decline in revenue. For 
loans of $150,000 or less, this 
documentation must be submitted 
at the time the loan forgiveness 
application is submitted, upon the 
request of the SBA. 

It is important to note that if a 
borrower’s First Draw Loan is being 
reviewed by the SBA for eligibility 
(for either receipt of the First Draw 
Loan or the amount received), the 
SBA will issue notice to the lender 
when it applies to the SBA for the 
guaranty of the Second Draw Loan. 

Until the issues related to the 
First Draw Loan are resolved to 

the satisfaction of the SBA (which 
the IFR provides will be resolved 
“expeditiously”), the borrower will 
not be able to obtain a Second 
Draw Loan. 

Per the IFR, “these procedures do 
not disqualify an eligible unresolved 
borrower from receiving a Second 
Draw PPP Loan, in recognition 
that many flags will be resolved in 
the borrower’s favor. … SBA will 
set aside available appropriations 
to fund Second Draw PPP Loans 
applied for by unresolved 
borrowers in the event they are 
approved.” See IFR, page 18.

SIMPLIFIED LOAN 
FORGIVENESS 
APPLICATION 
To the joy of many PPP borrowers 
and lenders, on January 19, 2021, 
the SBA released a single-page 
certification form to be completed 
by borrowers of PPP loans of 
$150,000 or less, as required 
by the Economic Aid Act. This 
measure will greatly expedite 
the loan forgiveness application 
process for over 86% of First Draw 
Loan borrowers6 by reducing the 
paperwork, time, and expense 
that borrowers (and lenders alike) 
have to spend on the forgiveness 
application. For those borrowers 
with loans greater than $150,000 
the loan forgiveness process 
remains unchanged. 

In its January 12, 2021, press 
release, the SBA announced that 
so far 1.1 million PPP loans have 

To the joy of many 
PPP borrowers 

and lenders, on 
January 19, 2021, 
the SBA released 

a single-page 
certification form 

to be completed by 
borrowers of PPP 
loans of $150,000 

or less.
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been forgiven, resulting in an 
aggregate of over $100 billion 
dollars of loan forgiveness.7 The 
SBA released encouraging numbers 
indicating that in general, nearly 
85% of applications have been 
approved for loan forgiveness and 
that for those with PPP loans of 
up to $50,000, the forgiveness 
approval rate jumps to 88%.8 
This is encouraging news for PPP 
borrowers because it shows that 
the program is working as intended, 
especially for the smallest 
businesses. 

CONCLUSION
Both the reauthorization of the PPP 
loan program and the expansion 
of the permitted uses of loan 
proceeds thereunder are welcome 
developments to businesses that 
are struggling to survive through 
the COVID-19 pandemic. 

As of the date of this writing, we 
have not seen the constant updates 
to the PPP that we experienced 
during the first round. However, 
it is imperative that industry 
professionals continue to monitor 
the now reauthorized PPP program 
and to advocate for changes that 
will benefit their industries, and in 
return, the economy. 

Endnotes
1. For businesses with a NAICS code 
beginning with 72, the same 300 or 
fewer employee limit per physical loca-
tion applies as do the other eligibility 

it is imperative 
that industry 
professionals 

continue to 
monitor the now 

reauthorized 
PPP program 

and to advocate 
for changes that 
will benefit their 

industries, and 
in return, the 

economy. 

requirements pursuant to the Economic 
Aid Act. See Small Business Administra-
tion, Interim Final Rule, 13 CFR Parts 
120 and 121, Docket No. SBA-2021-
0002, RIN 3245-AH63, Business Loan 
Program Temporary Changes; Paycheck 
Protection Program Second Draw Loans 
(the IFR). 

2. This is calculated by comparing the 
borrower’s quarterly gross receipts 
for a quarter in 2020 with the gross 
receipts from the corresponding quar-
ter in 2019. In addition, if a borrower 
was in operation for all four quarters 
of 2019, it can also demonstrate a 
reduction in its annual receipts of 25% 
or greater by submitting copies of its 
annual tax forms from 2020 and 2019 
to confirm such decline. See the IFR 
pages 6-7. 

3. See the IFR for additional information 
that is outside the scope of this article. 
A copy can be found here.

4. There are exceptions to this new 
maximum loan amount for certain busi-
ness entities. See the IFR page 13-15.

5. The Economic Aid Act provides for 
different methodologies for specific 
borrower categories, such as new 
entities that do not have 12-months or 
prior payroll costs, seasonal businesses, 
and borrowers assigned a NAICS code 
starting with 72. For more information, 
see subsection (f) of the IFR. 

6. U.S. Small Business Administration, 
Paycheck Protection Program (PPP) 
Report Approvals through 6/30/2020.

7. U.S. Small Business Administration, 
1.1 Million Paycheck Protection Pro-
gram Loans Forgiven So Far Totaling 
Over $100 Billion. Release number: 
21-06. Release date: January 12, 2021.

8. Ibid. 
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