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N ew York State has unfortu-
nately become an epicenter of 
the COVID-19 public health 
emergency, with more con-

firmed positive cases than any other State 
in the nation. During the COVID-19 cri-
sis, the use of telehealth and telemedicine 
has become an essential tool in ensuring 
continued access to mental health care 
and treatment for impacted individuals. 
Both the federal government and the State 
of New York have taken significant ef-
forts to ensure that individuals in need 
continue to receive essential health care 
and treatment through telehealth when in-
person visits cannot take place. On March 
12, 2020, New York Governor Andrew 
Cuomo issued Executive Order No. 202.1 
relaxing state requirements for the provi-
sion of telehealth in connection with the 
State disaster emergency, as follows: 
 
Section 2999-cc of the Public Health 
Law and any regulatory provisions 
promulgated thereunder by the Depart-
ment of Health, the Office of Mental 
Health, the Office of Addiction Services 
and Supports, and the Office for People 
with Developmental Disabilities, to the 
extent necessary to allow additional tele-
health provider categories and modali-
ties, to permit other types of practitio-
ners to deliver services within their 
scopes of practice and to authorize the 
use of certain technologies for the deliv-
ery of health care services to established 
patients, pursuant to such limitations as 
the commissioners of such agencies may 
determine appropriate.  
 
     The next day, on March 13, 2020, 
President Donald Trump declared a na-
tional emergency and confirmed that 
United States Health and Human Services 
Secretary Alex Azar had been granted the 

authority to waive existing laws to enable 
the provision of telehealth services across 
the country. In subsequent days, the fed-
eral Centers for Medicare and Medicaid 
Services (CMS) and the New York De-
partment of Health confirmed flexibility 
in the use of telehealth services to address 
challenges created by the public health 
emergency. Among other changes, this 
temporary flexibility allowed for the pro-
vision of telehealth in the private home of 
a Medicare or Medicaid beneficiary, not 
previously permitted under federal rules.  
 

Coverage for Telemedicine    
 
     In general, telehealth and telemedicine 
services are billed using the same CPT® 
codes customarily used for all other in-
person services. For example, a 45-minute 
psychotherapy session in an office setting 
may be billed using an evaluation and 
management code (often, 99212 or 
99213) and an add-on psychotherapy code 
(90836). A 45-minute psychotherapy ses-
sion provided via telemedicine is billed 

using the very same CPT® codes. In addi-
tion, CMS recently clarified that providers 
should continue to use Place of Service 
Code 11 (Office), along with a modifier, 
usually 95 or GT, depending on the car-
rier, to indicate the provision of telemedi-
cine to a patient in his or her own resi-
dence. These billing instructions apply 
generally in the context of Medicare, 
Medicaid, commercial carriers and private 
pay patients. For Medicaid managed care 
plans or commercial plans, please contact 
the carrier to confirm any specific billing 
requirements in place.  
 

New York Statute 
Telehealth Delivery of Services   

 
     Several years ago, New York State 
enacted legislation requiring health in-
surers to provide coverage and reim-
bursement for services provided via tele-
health where the service is otherwise 
covered under a health insurance policy. 
However, the New York statute applies 
only to plans that are subject to insurance 
mandates under state law – typically, an 
individual or group health plan pur-
chased by means of monthly insurance 
premiums. Pursuant to federal ERISA 
law, large multi-state employers, union 
health plans and self-insured businesses 
are not subject to the requirements of 
state law. Therefore, a self-insured plan 
or union health plan is not mandated to 
provide coverage for telehealth under 
New York law. In order to determine 
whether a plan is subject to the New 
York telehealth statute, the provider or 
patient must make efforts to determine 
the type and nature of the patient’s plan 
and whether it is ERISA-exempt or sub-
ject to the requirements of state law – 
including the state telehealth statute.  
 

HIPAA  
 
     The U.S. Department for Health and 
Human Services (HHS) Office for Civil 
Rights has indicated that, during the pub-
lic health emergency, it will exercise en-

forcement discretion and will not impose 
penalties for the good faith use of tele-
health communication services that are 
non-HIPAA compliant. This special ac-
commodation will permit providers to use 
certain non-public facing remote commu-
nications products, such as FaceTime, 
Zoom, or Skype, in order to enhance ac-
cess to services during the crisis. These 
more permissive rules apply to telehealth 
services provided for any reason, 
“regardless of whether the telehealth ser-
vice is related to the diagnosis and treat-
ment of health conditions related to 
COVID-19.”  Please keep in mind that the 
current enforcement discretion applies 
only to HIPAA security requirements in 
connection with the use of telehealth ser-
vices and does not impact other HIPAA 
privacy and confidentiality requirements 
currently in place.  
 

Prior Relationship Requirement  
 
     Certain federal rules regarding tele-
medicine require that a patient have a prior 
established relationship with the practitio-
ner in order to participate in telemedicine. 
CMS has indicated that it will not conduct 
audits to ensure that such a prior relation-
ship existed for claims submitted during 
this public health emergency. 
 

Virtual Check-In Services 
 
     In the event a patient is unable or de-
clines to participate in telemedicine, an-
other potential option is a Virtual Check-
In, which has been made available by CMS 
and is approved for payment when pro-
vided to Medicare beneficiaries. Using this 
service, Medicare patients located in their 
homes may have a brief communication 
with their provider using telephone or other 
means of audio/video communication. A 
Virtual Check-In does not require the same 
audio and visual capabilities for real-time 
communication that are required for tele-
medicine. 
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