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The Essential Resource for Today’s Busy Insolvency Professional

Mediation Matters
By Theresa a. Driscoll

Mediating with Unrepresented 
Parties: Pitfalls and Pointers

Mediating bankruptcy disputes can be diffi-
cult enough, but where one party is unrep-
resented, practical and ethical challenges 

arise. How does a mediator conduct a mediation 
involving an unrepresented party without compro-
mising his/her obligations and the quality of the 
process? While there might be few unrepresented 
parties in chapter 11 mediations, the majority of 
U.S. bankruptcy filings are chapter 7 and 13 filings.1 
Thus, outside the chapter 11 context, the likelihood 
for individuals to appear pro se increases. 
 The disputed issues in such mediations often 
involve nondischargeability, preferential and 
fraudulent transfers, claims objections, asset turn-
over, lien avoidance and chapter 13 confirmation.2 
Unlike the mediation of tort or contract claims, dis-
putes involving complex bankruptcy laws can make 
mediations difficult for unrepresented parties and 
the mediator. Unrepresented parties in a mediation 
could impinge upon the mediator’s obligation to not 
undermine party self-determination. 
 How can a mediation party make an informed 
decision in a mediation involving nuanced issues 
of bankruptcy law without having an attorney iden-
tify and explain the law to facilitate the unrepre-
sented party to understand what might ultimately be 
agreed upon? When, if ever, may a mediator explain 
the law to an unrepresented party without running 
afoul of his/her obligation of impartiality and with-
out jeopardizing the quality of the process? To what 
extent should the bankruptcy court get involved in 

requiring that all parties participating in mediation 
be represented? While the answers to these ques-
tions are far from clear, there are steps that media-
tors and the courts can take to protect the quality of 
the mediation process. 

The Principles of Self-Determination 
and Informed Consent
 Standard I of the Model Standards of Conduct 
for Mediators, as adopted by the American 
Arbitration Association, American Bar Association 
and Association for Conflict Resolution in 2005 
(hereinafter, the “Model Standards”), requires that 
a mediator “conduct a mediation based on the prin-
ciple of party self-determination.” More specifi-
cally, Standard I (Self-Determination) provides, in 
relevant part: 

A mediator shall conduct a mediation on 
the principle of party self-determination. 
Self-determination is the act of coming to a 
voluntary, uncoerced decision in which each 
party makes free and informed choices as to 
process and outcome.3

 The Model Standards require that a mediator, 
where appropriate, should “make the parties aware 
of the importance of consulting other professionals 
to help them make informed choices.”4 Informed 
consent requires that parties “be educated about the 
mediation process” and have an understanding of 
the consequences surrounding “consent to the out-
comes reached in mediation.”5 Self-determination 
hinges on a mediation party’s informed decision-
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1 See Bankruptcy Statistics from Epiq, ABI, available at abi.org/newsroom/bankruptcy-
statistics?page=0%2C1 (unless otherwise specified, all links in this article were last 
visited on Sept. 26, 2019). In 2018, chapter 7 and 13 filings nationwide totaled 755,309, 
while chapter 11 filings nationwide totaled only 5,480.

2 See Final Report of the ABI Commission on Consumer Bankruptcy (2017-19), available at 
ConsumerCommission.abi.org/commission-report (noting that ABI Commission supports 
mediation of appropriate disputes and citing the following statistics from a mediation 
program in the U.S. Bankruptcy Court for the Central District of California: 60 percent of 
mediated disputes were nondischargeability matters, with preferential and fraudulent-
transfer issues taking up 26 percent of mediated matters, and 14 percent being claims 
objections, asset-turnovers, lien-avoidances and chapter 13 confirmations).
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3 See Model Standards of Conduct for Mediators, as adopted by the American Arbitration 
Association, American Bar Association and Association for Conflict Resolution (2005), 
Standard I (A).

4 Model Standards, Standard I(A)(2). A mediator is not required to ensure that informed 
choices are made. Id. (“A mediator cannot personally ensure that each party has made 
free and informed choices.”).

5 Jacqueline M. Nolan-Haley, “Informed Consent in Mediation: A Guiding Principle for Truly 
Educated Decisionmaking,” 74 Notre Dame L. Rev. 775, 778 (1999).
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making.6 Mediations involving parties who are pro se are 
vulnerable to a later challenge on the grounds that the pro se 
party lacked informed consent to the process or the outcome 
and/or capacity to participate in the mediation.
 Party self-determination is a fundamental principle of 
mediation. In fact, the committee that drafted the Model 
Standards rejected mediation as an evaluative process.7 
However, while an evaluative mediation style is widely 
criticized, research suggests that most effective mediations 
combine elements of the various mediation models (e.g., 
evaluative, facilitative and directive)8 and that a mediator’s 
style might be impacted by an unrepresented party. 
 Evaluation might be proper in the limited circumstances 
where the parties are sufficiently sophisticated so as to not be 
unduly swayed by the mediator’s opinion.9 For example, a 
facilitative mediator might have a more difficult time mediat-
ing a nondischargeability or preference action involving an 
unrepresented party, whereas an evaluative or directive medi-
ator might not. This is largely due to the specialized knowl-
edge of the law with respect to bankruptcy matters such as 
discharge or preferences. Without counsel, an unrepresented 
party might simply be unable to balance the relative risks and 
benefits necessary to reach an informed outcome in mediation. 

The Quality of the Process 
(Mediator Impartiality)
 Research in mediation efficacy suggests that repre-
sented parties achieve better results than unrepresented 
parties.10 The research also demonstrates the importance 
of a mediator’s establishment of a process that the parties 
will perceive as fair. Fair process requires that the parties 
be afforded an opportunity to (1) be fully heard, (2) have 
their views considered (by both the mediator and the other 
party), and (3) feel treated even-handedly and respectfully.11 
Potential barriers to a successful mediation include a substan-
tial inequality of bargaining power between the parties, and 
a party’s inexperience or lack of skill in negotiating.12 Where 
one of the parties in a mediation is unrepresented and lacks 
substantive knowledge or understanding of the principles of 
law at issue in the dispute, there would be a natural tendency 
for a mediator to level the playing field. For example, the 
mediator might want to explain the relevant legal issues and 
provide recommendations to the unrepresented party with 

respect to settlement. However, to do so would run afoul of 
the mediator’s ethical obligation to conduct the mediation 
in an impartial manner.13 If at any time a mediator is unable 
to conduct a mediation in an impartial manner, the mediator 
shall withdraw.14 
 In addition to impartiality, a mediator is required to 
conduct a mediation “in a manner that promotes diligence, 
timeliness, safety, presence of the appropriate participants, 
party participation, procedural fairness, party competency 
and mutual respect among all participants.”15 Further, the 
Model Standards counsel that “[m] ixing the role of mediator 
and the role of another profession is problematic and thus, a 
mediator should distinguish between the roles.”16 The Model 
Standards also direct that “[i] f a party appears to have diffi-
culty comprehending the process, issues, settlement options, 
or difficulty participating in a mediation, the mediator should 
explore the circumstances and potential accommodations ... 
that would make possible the party’s capacity to compre-
hend, participate and exercise self-determination.”17 
 Where there is a perception of unequal bargaining power 
between represented and unrepresented parties, the Model 
Standards suggest that the mediator take certain prophylactic 
measures to ensure the quality of the process.18 Examples of 
such measures include the following: 

• providing a carefully prepared statement or retainer let-
ter describing the mediation process that clearly discloses 
the mediator’s role as a neutral intermediary and not that 
of a representative or advocate for either party;
• obtaining a written waiver of representation from each 
unrepresented party; 
• seeking the court’s assistance by way of appointment of 
a mediation advocate to represent the unrepresented party 
for purposes of the mediation; 
• providing any unrepresented party with an opportu-
nity to have any settlement agreement independently 
reviewed by counsel prior to signing;19 and
• ensuring that any settlement agreement provides that the 
unrepresented party was given the opportunity to have an 
attorney review it but declined to do so.

In addition, the mediator should pay attention to any coer-
cive behavior or misconduct on the part of the represented 
party to ensure that the settlement agreement will not later be 
invalidated based on misconduct.20

Should Courts Appoint a Mediation 
Representative for Unrepresented Parties?
 Court-annexed mediation serves a valuable purpose in 
resolving litigation and easing the burdens on court dockets. 

6 See Tim Hedeen, “Ensuring Self-Determination Through Mediation Readiness: Ethical Considerations,” 
July 2003, available at mediate.com/articles/hedeenT1.cfm (discussing mediator’s responsibility to 
endure participation between parties); see also Nolan-Haley, supra n.5 (principle of informed consent 
helps to “promote” self-determination and empowers parties to gain control over outcome). 

7 See John Feerick, et al., “Standards of Professional Conduct in Alternative Dispute Resolution,” J. Disp. 
Resol. 95, 103 (1995) (“Our committee did not view mediation as an evaluative kind of process ... 
but rather as a process premised on the self-determination of the parties.”); Lela P. Love, “The Top 
Ten Reasons Why Mediators Should Not Evaluate,” 24 Fla. St. U. L. Rev. 937, 941 n.20 (1997) (noting 
that comments to Model Standards state that “[a] mediator should ... refrain from providing profes-
sional advice, or consider resolving their dispute through arbitration, counseling, neutral evaluation, or 
other processes”).

8 See, e.g., ABA Section of Dispute Resolution, Task Force on Improving Mediation Quality, Final Report: 
April 2006-February 2008, at 12-13, 17 (2008) (recommending that best practice for mediators is to tai-
lor mediation process to each particular case rather than use identical approaches, and suggesting that 
“techniques sometimes could be used more wisely and prudently”).

9 See James J. Alfini, “Evaluative Versus Facilitative Mediation: A Discussion,” 24 Fla. St. U. L. Rev. 919, 
931 (1997).

10 Emily S. Taylor Poppe and Jeffrey J. Rachlinksi, “Do Lawyers Matter? The Effect of Legal Representation 
in Civil Disputes,” 43 Pepp. L. Rev. 881, 885 (2016).

11 Nancy A. Welsh, “Making Deals in Court-Connected Mediation: What’s Justice Got to Do with It?,” 79 
Wash. U. L. Q. 787, 818 (2001) (“Disputants who believe that they have been treated in a procedurally 
fair manner are more likely to conclude that the resulting outcome is substantively fair.”).

12 C. Edward Dobbs, “Mediation in Bankruptcy Cases: A Mediator’s Perspective,” ABI Annual Spring 
Meeting (2011), available at abi.org/education-events/sessions.

13 See Model Standards, Standard II (“A mediator shall decline a mediation if the mediator cannot conduct it 
in an impartial manner.”). 

14 Model Standards, Standard II(C).
15 See Model Standards, Standard VI(A).
16 Model Standards, Standard VI(A)(5).
17 Model Standards, Standard VI(A)(10).
18 Hedeen, supra fn.6 (“When a mediator recognizes a substantial power imbalance at the table ... it is the 

mediator’s responsibility to address the issue.”).
19 See “Mediators Ethics Guidelines,” JAMS Mediation Services, available at jamsadr.com/mediators-

ethics; see also Jacqueline Durand, “The Institutionalization of Mediation and Its Effect on Unrepresented 
Parties: Is Justice Really the Goal of Court-Mandated Mediation?,” 29 Geo. J. Legal Ethics 973.

20 See John W. Cooley, “Mediator and Advocates Ethics,” 55 Disp. Resol. J. 73, 79 (February 2000) (“If the 
more powerful party is represented by counsel and is being unacceptably coercive, [the mediator] may 
be able to halt the coercive behavior by caucusing with that party’s counsel. In that caucus, [the media-
tor] can suggest to counsel that his client’s behavior is inappropriate and not conducive to achieving a 
settlement in the case.”).
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However, when is it necessary for the court to protect unrep-
resented parties in the process? In a court-directed mediation, 
the presence of unrepresented parties is even more concern-
ing. Rule 16 of the Federal Rules of Civil Procedure pro-
vides authority for courts to aid parties — represented and 
unrepresented — in expediting the disposition of an action 
by ordering mediation.21 Mandatory mediation is provided 
for in many state and federal courts. Directing unrepresented 
parties to mediate creates an environment where the media-
tor will be asked for legal advice. From the outset, such a 
process is flawed. 
 Some bankruptcy courts do not allow for mandatory 
mediation where unrepresented parties are involved.22 The 
enactment of local rules limiting mandatory mediation where 
one or more parties is unrepresented is consistent with the 
Model Standards by safeguarding party self-determination 
and mitigating the risk of an unfair process.

Key Takeaways
 For mediation to be fair, the parties must consent — on 
an informed basis — to both the process and any outcome. 
Depending on the nature of the dispute, the process and 
outcome might require an understanding of the law and 
the legal process. Without such an understanding, an 
unrepresented party may be unable to effectively participate 
in and make necessary determinations as to the risks in 
litigation and value of any settlement. Where court-directed 
mediation involves unrepresented parties, the quality of the 
process might be improved and protected by the appointment 
of a mediation advocate. In the case of voluntary mediation 
between represented and unrepresented parties, the mediator 
should be mindful of his/her role as a neutral party, resist the 
temptation to provide legal advice, and seek relief from the 
court as needed to ensure that the quality of the process is 
not compromised.  abi

Reprinted with permission from the ABI Journal, Vol. XXXVIII, 
No. 11, November 2019.

The American Bankruptcy Institute is a multi-disciplinary, non-
partisan organization devoted to bankruptcy issues. ABI has 
more than 12,000 members, representing all facets of the insol-
vency field. For more information, visit abi.org.

21 See, e.g., Fed. R. Civ. P. 16(a)(1-5) (authorizes court to direct attorneys and any unrepresented parties to 
appear for one or more pre-trial conferences for purposes such as “expediting disposition of the action ... 
[and] facilitating settlement”); see also Fed. R. Civ. P. 16 (c) (“[T] he court may require that a party or its 
representative be present ... to consider possible settlement” and “at any pretrial conference, the court 
may consider and take appropriate action on the following matters ... [including] formulating and sim-
plifying the issues, and eliminating frivolous claims or defenses.”). See also Fed. R. Civ. P. 16 Advisory 
Committee Note (even if case cannot immediately be settled, judge and attorneys can explore possible 
use of alternative procedures such as mini-trials, summary jury trials, mediation, neutral evaluation and 
nonbinding arbitration that can lead to consensual resolution of dispute without full trial on merits; rule 
acknowledges presence of statutes and local rules or plans that may authorize use of some of these 
procedures even when not agreed upon by parties).

22 See, e.g., Delaware Local Bankruptcy Rule 9019-5 (“[A] ll adversary proceedings filed in a business case 
shall be referred to mandatory mediation except an adversary proceeding in which ... one or both parties 
are pro se.”); see also Local Bankruptcy Rules for the District of New Jersey, 9019-2 (A) (“An adversary 
proceeding will not be presumptively referred to mediation if ... one or more parties is self-represented.”).


