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ADA Web site Accessibility Claims  
on the Rise: Practical Strategies  

for Defense
By Terese L. Arenth

Since 2018, there has been a tremendous surge in 
the number of lawsuits targeting Web sites and 
mobile apps for their alleged failure to comply 
with Title III of the Americans with Disabilities 

Act (the ADA), which prohibits “places of public 
accommodation” from discriminating against per-
sons with physical and other disabilities on the 
basis of those disabilities. 42 U.S.C. § 12182(a).

Traditionally, ADA lawsuits focused on physi-
cal access barriers to a business, which is not sur-
prising given the focus of Congress at the time of 
the ADA’s enactment in 1990. At that time, there 
were no Web sites and no one could reasonably 
have predicted the substantial role that the Internet 
would play in people’s lives in present day time. 
Consequently, Congress focused on discrimination 
based on disability that occurred either in person or 
through actual personal interaction. To that end, 
Title III of the ADA provides standards required 
for the physical location of a business to properly 
accommodate disabled individuals. It does not, 

however, provide any guidance for the Internet or 
mobile applications while, at the same time, it does 
not expressly limit its coverage to brick-and-mortar 
locations or exclude online locations. Although 
the statutory language of the ADA does not address 
Web sites, the United States Department of Justice 
(DOJ), the agency responsible for regulating and 
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enforcing the ADA, has long considered Web sites 
that offer goods or services to consumers to be “places 
of public accommodation”, which must be accessible 
to the disabled. See 75 Fed. Reg 43, 463.

As the Internet has grown, the vast majority of 
businesses—both large and small—now have a Web 
presence and use their Web site to engage with con-
sumers. To be inclusive and nondiscriminatory, these 
Web sites must be accessible to everyone. It is a lack of 
accessibility that has given rise to lawsuits by the dis-
abled against Web site owners, whether as an individ-
ual suit or by class action. Under the ADA, these suits 
seek injunctive relief (i.e., remediation of the Web 
sites) and attorneys’ fees. The ADA does not per-
mit plaintiffs to recover monetary damages, although 
some analogous state and local discrimination statutes 
do allow plaintiffs nominal monetary recovery and 
are sometimes bootstrapped into complaints alleging 
ADA Web site violations.

Lawsuits alleging a Web site’s noncompliance 
with the ADA can be complicated for a number 
of reasons. Initially, there is a threshold issue as to 
whether or not Web sites can be construed as provid-
ing services of a “place of public accommodation” in 
accordance with the ADA. Although the DOJ, and 
virtually every federal district court that has now 
addressed this issue, has held that a Web site can and 
should be construed as a place of public accommo-
dation where the Web site’s inaccessibility impedes 
access to goods and services of physical locations, a 
split of authority has developed as to whether all Web 
sites must comply with the ADA or just those Web 
sites with a “nexus” to a brick-and-mortar location. 
To date, courts within the First, Second, and Seventh 
Circuit Courts of Appeal have found that a Web site 
can be a place of public accommodation regardless 
of whether or not it has any connection to a physi-
cal space. See e.g. Carparts Distrib. Ctr., Inc. v. Auto. 
Wholesaler’s Ass’n of New England, Inc., 37 F.3d 12 
(1st Circ. 1994); Andrews v. Blick Art Materials, LLC, 
268 F. Supp.3d 381 (E.D.N.Y 2017); Morgan v. Joint 
Administration Board, Retirement Plan of the Pillsbury 
Co., 268 F3d 456 (7th Cir. 2001). On the other hand, 
courts within the Third, Sixth, Ninth, and Eleventh 
Circuit Courts of Appeal have held that places of 
public accommodation must be physical places but 

that goods and services provided by a public accom-
modation (which may include through a Web site) 
may fall within the ADA if there is a sufficient nexus 
to a physical location. See e.g. Ford v. Schering-Plough 
Corp., 145 F.3d 601 (3d Cir. 1998); Parker v. Metro. 
Life Ins. Co., 121 F.3d 1006 (6th Cir. 1997); Earll v. 
eBay, Inc., 599 F.App’x 695 (9th Cir. 2015); Wyer 
v. Twentieth Century Fox Film Corp., 198 F.3d 1104 
(9th Cir. 2000); Gil v. Winn-Dixie Stores, Inc., 257 
F.Supp.3d 1340 (S.D. Fla. 2017); Haynes v. Dunkin’ 
Donuts LLC, 2018 WL 3634720 (11th Cir. July 31, 
2018).

The body of case law that has developed around 
ADA Web site compliance has been almost univer-
sally pro-plaintiff. Most recent, the Ninth Circuit 
Court of Appeals in Robles v. Domino’s Pizza, No. 
17-55504, 2019 U.S. App. LEXIS 1292 (9th Cir. Jan. 
15, 2019) reversed a rare summary judgment deci-
sion in favor of Domino’s. In Robles, the plaintiff, a 
blind man, had alleged that Domino’s had failed to 
construct, design, maintain, and operate both its Web 
site and mobile application in such a manner so that 
he could fully access them. Robles claimed that on at 
least two separate occasions he had tried to order a 
customized pizza online from Domino’s but was unsuc-
cessful because the Domino’s Web site and mobile 
application did not allow his software to read them. 
The federal district court dismissed Robles’ complaint 
without prejudice. Although the district court found 
that Title III of the ADA did in fact apply to both 
Domino’s Web site and mobile application, the court, 
nevertheless, concluded that the application of the 
ADA to the Domino’s Web site and mobile applica-
tion violated the company’s due process rights because 
the DOJ had failed to provide any helpful guidance 
on the issue and that “regulations and technical assis-
tance are necessary for the Court to determine what 
obligations a regulated individual or institution must 
abide by in order to comply with Title III.” Since the 
district court felt that only such regulations could cure 
these due process issues, it invoked what is known as 
the “primary jurisdiction doctrine”, a doctrine that 
allows a trial court to stay or dismiss a complaint with-
out prejudice. On appeal, however, the Ninth Circuit 
reversed and remanded the case back down to the 
trial court. While agreeing with the district court that 
the ADA did apply to Domino’s Web site and mobile 
application, the Ninth Circuit disagreed with the 
district court’s application of the primary jurisdiction 
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doctrine and its conclusion that imposing liability on 
Domino’s pursuant to Title III of the ADA somehow 
violated its due process rights.

This lack of any definitive legal standard for 
bringing a Web site into ADA compliance is yet 
another pervasive issue that has confounded the 
courts and defendants in ADA Web site compliance 
lawsuits. Back in June 2017, Gil v. Winn Dixie, supra, 
was the first ADA Web site accessibility case to go 
to a bench trial and the first case to give some guid-
ance on this issue. In Gil, the plaintiff was visually 
impaired and used screen reader software to navi-
gate companies’ Web sites. As a frequent shopper of 
Winn-Dixie stores to purchase groceries and to refill 
prescription medications, the plaintiff sought to use 
Winn-Dixie’s Web site, which site included capabili-
ties for placing orders to refill prescriptions, making 
grocery lists, locating stores, and accessing coupons. 
Plaintiff alleged that the Winn-Dixie Web site was 
incompatible with his screen reader software, render-
ing the site inaccessible to him. The court ruled in the 
plaintiff ’s favor, holding that Winn-Dixie’s Web site 
was in violation of Title III of the ADA. Aside from 
the significance of this landmark decision as the first 
ADA Web site accessibility case to go to trial, it was 
significant as the first case in which a judge ordered 
a business to comply with a particular standard by 
which to bring its site ADA compliant. To that end, 
the court ordered Winn-Dixie to adopt and imple-
ment a Web accessibility policy and plan to ensure 
that its Web site conformed to the technical require-
ments of the Web Content Accessibility Guidelines 
(WCAG) 2.0.

The DOJ, and now many courts since the Gil 
decision, have accepted the WCAG 2.0, Level AA, 
which were developed by the World Wide Web 
Consortium (a private industry group), as the appli-
cable standard for Web site accessibility compliance, 
although complaints have been expressed that the 
guidelines provide insufficient clarity for remediation 
and ongoing compliance purposes. (Although WCAG 
2.0 has since been updated to WCAG 2.1, courts still 

frequently reference the 2.0, Level AA standard as 
the universally accepted standard for accessibility). 
WCAG 2.0 requires, among other things, that Web 
sites provide (1) captions for audio and video content, 
(2) machine-readable text and audio descriptions for 
onscreen content, (3) operability entirely through a 
keyboard, (4) minimum contrast ratios for text and 
images, and (5) the ability to change background col-
ors, font colors, and font sizes.

Given the current landscape, as a practical mat-
ter, a company’s best approach is to assume it will be 
sued and be proactive. If a company has a consumer-
facing Web site, it is a potential target for an ADA 
Web site compliance suit. To be proactive, a company 
should first check its Web site and take steps to evalu-
ate its site for compliance with WCAG 2.0 and gen-
eral accessibility to the vision and hearing impaired 
before its gets sued. Many companies now specialize 
in Web site compliance that can assist with audit of 
a site. It is important to establish a baseline and to 
understand your Web site’s deficiencies. The sooner 
remediation can start, the better. The results in some 
ADA Web site cases suggest that a court may look 
favorably upon a defendant that has initiated ADA 
Web site compliance efforts that are independent of a 
lawsuit serving as the catalyst of that effort.

If a business does get sued, it should not simply 
ignore the complaint. Consulting counsel that is 
experienced in this area and who understands the cur-
rent state of the law is imperative, given the disparity 
in the court decisions on this topic. Understanding 
the defenses that may or may not be available in the 
jurisdiction in which you are sued will be invaluable to 
making a determination as to whether your best line 
of defense is to fight the claim or negotiate a settle-
ment, particularly since legal fees accrue quickly and 
are potentially recoverable by a successful plaintiff.

As the onslaught of ADA Web site accessibility 
claims continues to rise, taking steps now to recog-
nize the challenges and issues these claims present 
and taking steps to mitigate them, is just good busi-
ness practice. 


