
I
n Spokeo, Inc. v. Robins, 136 S.Ct. 
1540 (S. Ct. May 16, 2016), the U.S. 
Supreme Court remanded a case 
brought under the Fair Credit 
Reporting Act of 1970 to the U.S. 

Court of Appeals for the Ninth Circuit 
for reconsideration on the question of 
whether the plaintiff had adequately 
pleaded that he had incurred inju-
ries that were “concrete” enough to 
give him standing. Even though the 
Supreme Court merely remanded the 
case and took no position on whether 
the plaintiff actually did have stand-
ing, in failing to affirm the Ninth Cir-
cuit decision, the Spokeo decision 
could have an impact on decisions 
on standing in lawsuits brought under 
federal laws other than the Fair Credit 
Reporting Act. 

Indeed, federal Fair Housing Act 
practitioners monitored the prog-
ress of Spokeo through the courts 
even though the case did not direct-
ly involve fair housing issues. Those 

practitioners are justified in expressing 
concern as to whether the Supreme 
Court’s decision in Spokeo could be 
used to overturn decades-old deci-
sions interpreting who has standing 
to bring actions under that statute.

Standing Issue in ‘Spokeo’

Spokeo, Inc. operates a “people 
search engine” that gathers informa-
tion about people from a variety of 
databases and publishes that infor-
mation on a website. Those reports 
are available to the general public. 
With regard to the plaintiff Thomas 

Robins, Spokeo published informa-
tion that he alleges misrepresented 
his age, his marital, education, eco-
nomic and employment status, and 
his family situation. 

Consequently, the plaintiff filed a 
lawsuit in the U.S. District Court for 
the Central District of California alleg-
ing that Spokeo’s alleged misrepresen-
tations about him violated his rights 
under the Fair Credit Reporting Act. 
The plaintiff alleged in his complaint 
that these alleged misrepresentations 
“caused actual harm to Plaintiff’s 
employment prospects.”

On Spokeo’s motion, the Dis-
trict Court dismissed the plaintiff’s 
complaint, holding that he had not 
properly pleaded “injury in fact” as 
required by Article III of the U.S. Con-
stitution. The Ninth Circuit reversed 
the order of the District Court, hold-
ing that the plaintiff did sufficiently 
plead “injury in fact.”

In an opinion delivered by Justice 
Samuel Alito, the Supreme Court, by 
a 6-2 margin, vacated the judgment 
of the Ninth Circuit and remanded 
the case back to that court for 
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further consideration on the issue of 
standing. Justice Clarence Thomas 
wrote a concurring opinion. Joined by 
Justice Sonia Sotomayor, Justice Ruth 
Bader Ginsburg wrote a dissenting 
opinion. 

In its decision in Spokeo, the 
Supreme Court correctly noted that a 
plaintiff alleging rights under a federal 
statute must plead a “concrete” injury 
and that the plaintiff’s rights rather 
than the rights of the general public 
were violated. The Supreme Court in 
its decision also correctly held that 
pleading mere procedural violations 
of a federal statute were insufficient 
to survive a motion to dismiss.

However, the decision of the 
Supreme Court characterized the 
plaintiff’s allegations in his plead-
ings as “procedural violations,” and 
remanded the case back to the Ninth 
Circuit for further consideration of 
whether such violations “entail a 
degree of risk sufficient to meet the 
concreteness requirement.” The 
Supreme Court’s decision appeared 
to ignore the plaintiff’s pleadings 
regarding misinformation about his 
age, his marital, education, economic 
and employment status, and family 
situation, and his claim that Spokeo’s 
alleged misrepresentations harmed 
his employment prospects. Rather, 
the decision of the Supreme Court 
noted only that the plaintiff alleged in 
his complaint that Spokeo had pub-
lished an incorrect zip code, and that 
it was hard for the court to imagine 
how the publication of an incorrect 
zip code “without more” could cause 
the plaintiff concrete harm.

In her dissent, Justice Ginsburg 
addressed plaintiff’s pleadings and 
specifically stated that “far from an 
incorrect zip code, Robins complains 
of misinformation about his educa-
tion, family situation, and economic 
status…that could affect his fortune 
in the job market.” Ginsburg noted 
that there was no reason to return the 
case back to the Ninth Circuit since 
the plaintiff’s complaint concretely 
pleaded that Spokeo’s alleged mis-
representations caused actual harm 
to his employment prospects.

Other Federal Statutes

The Supreme Court’s failure in 
Spokeo to affirm the Ninth Circuit’s 
judgment and find that pleadings alleg-
ing harm to a person’s employment 
prospects were sufficiently “concrete” 
may foretell how it would handle 
pleadings alleging injury under other 
federal statutes that create substan-
tive rights. Indeed, several decades-
old Supreme Court and Second Circuit 
decisions finding injury under the fed-
eral Fair Housing Act may be open to 
re-examination based on the Supreme 
Court’s treatment of the plaintiff’s 
complaint in Spokeo.

For example, in Trafficante v. Met-
ropolitan Life Insurance Co., 409 U.S. 
205 (1972), tenants of an apartment 
complex complained that as a result 
of their landlord’s racial discrimina-
tion against African-Americans, they 
lost the “social benefits of living in 
an integrated community” and were 
“stigmatized” as residents of a “white 
ghetto.” The Supreme Court unani-
mously found that the tenants had 

alleged sufficient injury under the 
Fair Housing Act to survive a motion 
to dismiss. However, if the Supreme 
Court in Spokeo was uncertain as to 
whether a complaint pleading “actu-
al harm to employment prospects” 
was sufficiently concrete, how would 
the court today handle a case where 
persons want to enforce a federal 
statute so they are able to receive 
the “social benefits of living in an 
integrated community”?

Similarly, in Gladstone v. Village of 
Bellwood, 441 U.S. 91 (1979), a vil-
lage alleged that a real estate agent’s 
racial steering of African Americans 
into the village and Caucasians 
out of the village violated the Fair 
Housing Act because such conduct 
would affect the village’s racial com-
position and enhance segregation. 
The Supreme Court held that the 
municipality had alleged sufficient 
injury to sustain a Fair Housing Act 
lawsuit. In failing to affirm the Ninth 
Circuit’s decision that “actual harm 
to employment prospects” was suf-
ficiently concrete, the Supreme Court 
in Spokeo may be placing the viabil-
ity of its earlier decision in Gladstone 
in question.

Subsequent to its decision in Glad-
stone, the Supreme Court in Havens 
Realty Corp. v. Coleman, 455 U.S. 
363 (1982), considered whether an 
African-American “tester” employed 
by an advocacy group that investi-
gated complaints concerning housing 
discrimination had standing to sue a 
real estate agent who had rejected 
her application but had accepted the 
application of a similarly qualified 
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Caucasian tester. The tester who filed 
the lawsuit had no interest in renting 
or purchasing the property at issue 
in the lawsuit. 

A unanimous Supreme Court found 
that the African-American tester did 
have standing under the Fair Housing 
Act even though she was not inter-
ested in renting or purchasing the 
property at issue. As the Supreme 
Court in Spokeo had questions about 
whether “actual harm to employment 
prospects” was sufficiently concrete, 
how would it feel about standing for 
a tester who was complaining about 
real estate that she had no interest 
in acquiring? Interestingly, both Jus-
tice Thomas in his concurrence and 
Justice Ginsburg in her dissent cited 
to Havens Realty for its holding on 
standing.

Second Circuit Decisions

Several Second Circuit decisions 
finding standing in Fair Housing Act 
cases may come in for closer scrutiny 
after Spokeo. For example, in Ragin 
v. Harry Macklowe Real Estate Co., 
6 F.3d 898 (2d Cir. 1993), the plain-
tiffs alleged that their rights under 
the Fair Housing Act were violated 
because they saw advertisements 
for apartments in a newspaper that 
contained only white models. The 
plaintiffs stated in their complaint 
that because the advertisements 
contained only white models, the 
landlord expressed an impermissible 
preference for white tenants. 

The Second Circuit found that those 
plaintiffs had alleged sufficient injury 
to state a claim under the Fair Housing 

Act even though it was not clear that 
they were actually interested in the 
apartments or had an application 
rejected. If “actual harm to employ-
ment prospects” is not sufficiently 
concrete to state a claim, what chance 
would a future action based on Ragin 
have before the Supreme Court?

In Olsen v. Stark Homes, 759 F.3d 140 
(2d Cir. 2014), a fair housing advocacy 
group alleged injury under the Fair 
Housing Act based on its expenditure 
of resources in investigating an allega-
tion that an application to purchase 
a home was denied because one of 

the prospective residents was a per-
son with a disability. Even though the 
advocacy group was not interested 
in purchasing the property at issue 
itself, the Second Circuit held that 
the group’s allegations of injury were 
concrete enough to give it standing 
to bring a Fair Housing Act action. 
Will a future court based on Spokeo 
find that an advocacy group with no 
interest in purchasing or leasing prop-
erty have incurred sufficient concrete 
injury to bring an action under the 
Fair Housing Act?

Most recently, in The Anderson 
Group v. City of Saratoga Springs, 
805 F.3d 34 (2d Cir. 2015), the Second 
Circuit held that a developer could 
challenge the validity of a local law 
under the federal Fair Housing Act 
even though it lacked either an own-
ership or a contractual interest in the 
land affected by the local law. While 
this case has been settled and discon-
tinued with prejudice, nonetheless, 
a municipality in another case could 
raise the very same standing issue 
relying upon Spokeo. (The author 
and his firm represented plaintiff The 
Anderson Group in this case.)

Conclusion

Questions raised by the Supreme 
Court’s decision in Spokeo may even-
tually be answered when the court 
receives its ninth justice. Nonethe-
less, although it appears on its face 
to be innocuous, the Spokeo decision 
poses considerable uncertainty for 
plaintiffs in actions based on the 
Fair Credit Reporting Act and other 
federal statutes granting rights to 
aggrieved parties. In the case of the 
Fair Housing Act, the Spokeo deci-
sion could lead to the re-examination 
of decades-old Supreme Court and 
Second Circuit precedents.
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