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counsel), for respondent.
Supreme Court, Appellate Division, Second Department,
New York.

A. GAIL PRUDENTI, P.J., FRED T. SANTUCCI,
DANIEL F. LUCIANO and ROBERT W. SCHMIDT, JJ.

In the Matter of Edward ROSEN, deceased.
Luanne Judith Biunno, Respondent;
Glenn Rosen, et al., Appellants.

*562 In a probate proceeding, the objectants appeal from (1)
an order of the Surrogate's Court, Suffolk County (Weber,
S.), entered March 7, 2001, which denied their motion for
summary judgment dismissing the petition and granted the
proponent's cross **657 motion for summary judgment
dismissing the objections, and (2) a decree of the same
court, entered April 2, 2001, admitting the will to probate
and issuing letters testamentary to the proponent.

Feb. 25, 2002.
In a probate proceeding, the Surrogate's Court, Suffolk
County, Weber, S., admitted a will to probate and issued
letters testamentary to the proponent. Objectants appealed.
The Supreme Court, Appellate Division, held that: (1)
proponent met her burden of establishing that the purported
will was duly executed, and (2) proponent met her burden of
establishing that the testator was competent at the time the
will was executed.
Affirmed.
West Headnotes
[1] Wills
303(5)
409k303(5) Most Cited Cases
Proponent met her burden of establishing that a purported
will was duly executed, despite objectants' general
allegations of lack of due execution; although the attesting
witnesses did not recall the execution ceremony, they did
identify their signatures on the will and affidavit of
execution, and while the attorney who notarized and signed
the affidavit of execution did not recall the execution, he
was able to identify his notary stamp and signature on the
affidavit, and there was other evidence tending to establish
that he supervised the execution, giving rise to the
presumption of due execution.
[2] Wills
55(1)
409k55(1) Most Cited Cases
Will proponent met her burden of establishing that the
testator was competent at the time the will was executed,
despite objectants' general allegations of lack of
testamentary capacity; the affidavit of the attesting
witnesses, the dispositions of the will, the inclusion of the
objectants in the will, the testimony from the attesting
witnesses that they would not have signed the will had they
believed the testator lacked testamentary capacity, and
testimony from an acquaintance demonstrated that the
decedent had testamentary capacity at the time of execution.
**656 Philip F. Alba, P.C., West Islip, N.Y. (Joseph C.
Leshen of counsel), for appellants.
Moritt, Hock, Hamroff & Horowitz, LLP, Garden City,
N.Y. (Charles R. Kleinhardt and Henry Klosowski of

ORDERED that the appeal from the order is dismissed; and
it is further,
ORDERED that the decree is affirmed; and it is further,
ORDERED that the proponent is awarded one bill of costs.
The appeal from the intermediate order must be dismissed
because the right of direct appeal thereof terminated with
the entry of the decree in the proceeding (see, Matter of
Aho, 39 N.Y.2d 241, 248, 383 N.Y.S.2d 285, 347 N.E.2d
647). The issues raised on appeal from the order are brought
up for review and have been considered on the appeal from
the decree (see, CPLR 5501 [a][1] ).
[1] The Surrogate's Court properly determined that the
proponent met her burden of establishing that the purported
will was duly executed (see, Matter of Collins, 60 N.Y.2d
466, 470 N.Y.S.2d 338, 458 N.E.2d 797). Although the
attesting witnesses did not recall the execution ceremony,
they did identify their signatures on the will and affidavit of
execution. Moreover, while the attorney who notarized and
signed the affidavit of execution did not recall the
execution, he was able to identify his notary stamp and
signature on the affidavit, and there was other evidence
tending to establish that he supervised the execution, giving
rise to the presumption of due execution (see, Matter of
Ziele, 242 A.D.2d 576, 577, 662 N.Y.S.2d 530). The
objectants' general allegations of lack of due execution
failed to raise a triable issue of fact.
[2] The Surrogate's Court also properly determined that the
proponent met her burden of establishing that the testator
was competent at the time the will was executed (see,
Matter of Kumstar, 66 N.Y.2d 691, 496 N.Y.S.2d 414, 487
N.E.2d 271). The affidavit of the attesting witnesses, the
dispositions of the will, the inclusion of the objectants in the
will, the testimony from the attesting witnesses that they
would not have signed the will had they believed the testator
lacked testamentary capacity, and testimony from an
acquaintance demonstrated that the decedent had
testamentary capacity at the time of execution (see, Matter
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of Kumstar, supra). In opposition, the objectants' general
allegations of lack of testamentary capacity, which was
admittedly conjecture, failed to raise a triable issue of fact.
*563 The objectants failed to sustain their burden of raising
triable issues of fact with respect to their claims of undue
influence and fraud, which were also based on the
objectants' general allegations of the decedent's poor health
(see, Matter of Walther, 6 N.Y.2d 49, 188 N.Y.S.2d 168,
159 N.E.2d 665; Matter of Evanchuk, 145 A.D.2d 559, 536
N.Y.S.2d 110).
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