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Words Matter —

Determining

Intent When

Drafting and Reading Wills

A Will is a most personal document
as it is more than a legal document. It
ijs a human document in which one
gives away oneself.! In examining the
text of a Will, one must search for the
voice of the decedent to determine the
connection between the words used and
the person and the property
to which the words refer.

Legislative and judicial
guidance are in place to cer-
tify that construction pro-
ceedings are only sought
when that voice, i.e., the
intent of the decedent,
remains invisible. The diffi-
culty lies in the reality that
the decedent’s voice is inter-
preted through the words
and style of the attorney-

before any action is taken. When an ini-
tial issue arises in the interpretation of
a Will or Trust, or where clarification is
necessary, legisiative guidance is pro-
vided to assist one in navigating the
quagmire of estates and trusts lan-

guage,

Interpretation Issues:
Start with EPTL

The power to dispose of
property in New York is gov-
erned by the Estates, Powers
and Trusts Law (EPTL). For
example, Wills and Trusts
contain technical language
specific to the practice of
trusts and estates. And
where such terms of art are
utilized, it is ascribed its nat-

draftsperson. Therefore, it is ~ Moira A, Jabir  yyal meaning because upon

important to remember that

in crafting a Will or Trust, one must
carefully consider the words chosen (or
omitted), and the impact such words
will have when the document is finally
construed by the fiduciary, interested
parties, or even the courts.

The interpretation of a Will beging
initially by the executor and all the
interested parties of the estate. It is in
this initial period that the stage is set
as each provision must be construed

reading a Will or a Trust, an
assumption must be made that the tes-
tator considered the reasonable and
natural meaning of the language used.
However, there are times when the
context dictates otherwise.. Therefore,

Article 1 of the EPTL contains defini-

tions for certain frequently used terms
in the event that the document fails to
provide definitions or requires clarifica-
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tion.2 In addition, Article 3 of the EPTL
provides rules governing testamentary
dispositions. For example, pursuant to
EPTL §3-3.3, unless. the Will provides
otherwise, dispositions to a testator’s
issue or siblings-do not lapse if the issue
or siblings predecease the testator but
are survived by issue.3 .

Additionally, when guldance is need~

ed to understand the rules-governing
Wills that have a nexus to other jurisdie-

tions, EPTL §3-5.1 provides the answers.”
For example, interpretation and validity:
of dispesitions of real property and the

manner in which it is disposed of wheri it
does not pass by the decedént’s Will are

determined by the law of the jurisdiction ’

in which the real property is located.4
Personal property, on the other hand,
and the interpretation and validity of
such dispositions and the subsequent

manner in which it passes, if not by the

decedent’s Will, is determined by the law
of the jurisdiction of the decedent’s domi-
cile at death.5

It is important to remember that
when one needs to interpret testamen-
tary dispositions of personal property,
one must determine the domicile of the
festator at the time of the ‘execution of

"the Wil since the mterpretatzon of these -

dispositions shall be made in accordance
with local law of that jurisdiction§ Of
course, the testator can always direct to
have the law of this state govern the dis-
positions of his property, even if the tes-
tator is not domiciled in New York at his
death.?

Article 7 of the EPTL provides rules
for trusts,8 including the mahenabﬂrcy
of a beneficiary’s right to income.
Guidance under Article 7 of the EPTL is
distinguishable from Article 8 of the
EPTL which focuses on charitable trusts
and provides for ¢y pres, which is a rule
of judicial construction that assists
courts in carrying out the general chari-
table intent of the testator.?

. There are explicit rules of contruc-
tion for. the rules of perpetuities,10 as
well as rules governing accurnulations!l
set forth under Article 9 of the EPTL. In
addition, Articlé 10 of the EPTL provides
mterpretanve and construction guidance
when the issue involves powers of
appointment.i2 And Article 13 lof the
EPTL addresses those “other provisions
affecting estates” such as payment of
éstate obligations- and statute of

frauds.}? It is important to examine
‘these -guidelines before proceeding to

court, as many .concerns or presumed
ambiguities can be resolved quickly.

More Rules of Construction

One must alwayé remember that

" “words are never meamngless 0Ff repug-
~hant if by reasonable construetion they

can be made . consistent -and signifi-

cant’l4 Occasionally, however, the
intent of the decedent remains obscure

or the language utilized cxéates an ambi-
guity that cannot be resolved, such that
there may be ‘a present necesslty for a
construction proceeding. -

While there has been a multitude of

judicial constructich cases, the courts
bave contmually stated that precedents
. are valueless. There is no twin to a-Will.

Rather,:each -document must be viewed
as distinct as the individual who signed
it. .

It is important to understand that
terms. and provisions cannot be viewed
within a vacuum, but instead are
dependent on the_person to whom i
relates and the circumstances at play at
the “time of the signing. For example,
when there" are two’ or more possiblé

" interpretations. of a Will prowsmn, the

interpretation that favors ohé’s descen-
dants will usually control over the one
that favors strangers unless it is evident
that the testator would not have favored

his descendants, 15

“The court’s examination is preédicated
on the plain meaning of the document:16
The plain meaning rule provides “that
where a testator’s intent is clear from the
plain language of the document there is
no need to admit extrinsic evidence or

resort to rules of construction to advance

[the}] interpretative process.”17 However,
where the intent of the decedent remains
obscured - because of ambiguities, mis-
take or drafting language, the court may
rely on the exceptions to the plain mean-
ing rule to “luminate by extrinsic evi-
dence the testator's intent.”18 One excep-
tion to the plain meaning rule is the exis
tence of a patent ambxgmty

A patéent ambiguity is an amblgu_\ty

that'is apparent on the face of the docu-

ment, such as vwhen a Will contains
directly conflicting provisions.1® This is
demonstrated when a Will provides mul-
tiple residuary clauses, or leaves a spe-
cific bequest to a grandchild named Max
and the decedent had multiple grand
ehildrennamed Max.

~Another type of issue which permits
courts-to examine extrinsic evidence is a
latent ambiguity that is not apparent
until the térms of the- Will are applied to
the property or beneficiariés. This arises

“when a testator devises and bequeaths

different property to different beneficiar-
ies, ‘but during the administration it
Becomes clear that the * dlﬂ'erent proper-
ty” is really the same.20 -

While these exceptions p_rowde flexi-
bility to the court to examine extrinsic
evidenee, the court will not consider cir-
cumstances that.occurred subsequent to
the-execution of the document. Judicial
interpretation or construction of the doc-
ument is limited to .those issues thdt
played a role in the testator’s expressed
mtént during the document preparation
and-execution. The goal is to ensure that
the Will is not rewritten; there is ne sec:
ond guessing or speculation. Rather, the.
main tenet of:judicial construction is to”
guarantee that the intent:of thetestator,
as expressed within the four: corners of
the document, is allowed to receive para-
mount attention. The foeus of the courtis
always harmonization of the. perceived
intent.of the decedent within the bound-
aries of justice and réason.21

Wills and Trusts Must be
Tailored to Client

This is why the drafting of Wills and
Trusts are more than “fill-in the blank
forms. It is essential for the attorney-
draftsperson to comsider the individual
before him or her ahd seek to-draw a con-
nection between the words used in’ this
individual’s Will or Trust and the actual
persons and property to which those
words refer. When this connection is
accomplished, any subsequent interpreta-
tion, whether by the fiduciary, interested
parties or the court, should provide clari-
ty 1o the testator’s estate plan

Words matter, both in life and in
death. Remembering this essential com-
ponent to an individuals éstate plan
ensures that the decedent’s testamen-
tary provisions will accurately reflect the
testator's final declaration of self and all
that embodied his or her in Bfe.
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