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Moritt Hock & Hamroff is a full-service com-
mercial law firm providing a wide range of 
legal services to businesses, corporations and 
individuals worldwide. The firm has 19 prac-
tice areas and offices in Garden City (NY) and 
New York City.

Marc L. Hamroff is the managing partner of 
the firm and chair of its Financial Services 
practice group, which includes, among others, 
its secured lending and equipment leasing 
practice areas. 
Leslie A. Berkoff is a partner with the firm 
and chair of its Bankruptcy practice group. 
She concentrates her practice in the area 

of bankruptcy representing a variety of corpo-
rate debtors, trustees, creditors and creditors’ 
committees, both nationally and locally. 
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By Leslie A. Berkoff
and Marc L. Hamroff

A key strategy in acquiring assets 
from a bankruptcy estate is by utilising 
existing debt and liens to credit bid for 
the assets that may be in play. Howev-
er, over the past few years the ability of 
secured creditors to evaluate this strat-
egy in a case based upon the value of 
their lien position has been undercut 
by several developing areas of the law. 

Two recent cases, In re: Fisker Au-
tomotive Holdings Inc., No. 13-13087 
(KG) 2014 and The Free Lance-Star 
Publishing Co. of Fredricksburg Va, 
No. 14-30315 (KRH) 2014 have capped 
a creditor’s right to credit bid. Noting 
that the right to credit bid is not abso-
lute, these courts pointed to control-
ling actions by the secured creditors 
during the development of the bidding 
process to justify limiting the credi-
tor’s right to credit bid under Section 
363(k) for “cause”. Additionally, courts 
continue to remain split over as to 
the meaning of “aggregate value of all 
liens” under Section 363(f). 

Changes in the law
Strategies for acquiring assets in U.S. bankruptcy cases
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One group of decisions holds that 
a sale cannot be approved if the sale 
price is equal to or less than the aggre-
gate amount of all claims held by credi-
tors holding a lien in the property be-
ing sold, while other courts have held 

that a sale satisfies Section 363(f) (3) 
if the sale price is equal to or greater 
than the aggregate economic value of 
the liens asserted against the collat-
eral. 

Combined these changes place 

more uncertainty in this process than 
has existed for some time and perhaps 
may impact how strongly a creditor ap-
proaches the sale process to avoid hav-
ing their rights under the Bankruptcy 
Code altered.


